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even against other creditors and a gen- 
eral assignee for the benefit of creditors. 
It being, however, an equitable assign- 
ment, and the thing assigned being 
identified simply as the indebtedness of 
the drawee to the drawer, it can only 
be enforced while the fund retains 
the means of identification. Should 
the fund be innocently (j. e. as to the 
drawee) paid over to the drawer or his 
assigns, it loses its identity unless the 
identical sum can be traced and dis- 
covered in the hands of the drawer or 
his assignee, and the check is conse- 
quently deprived of its value as an 
assignment. See Row v. Dawson, X 
Ves. Sr. 331 ; Cowperthwaite v. Shef- 
field, 3 Comst. 243. 

Whether the check is such a complete 
assignment of the drawer's interest as 
that, after presentment, where the check 
has been previously countermanded, the 
drawee pays the money to the drawer at 
his peril, has never been determined by 
any adjudication. It is settled that he 
can refuse to honor the check ; but does 
the countermand of the drawer relieve 
him of all obligation to the checkholder, 
or does it place him in the position of a 
stakeholder, and compel him to retain 
the fund for the benefit of whichever of 
the two shows himself entitled thereto ? 
It would be hard to expect a bank in 
every case of countermanded checks to 
hold the funds, and become a party to 
suits on the same. It is most likely 



that this position would not be assumed 
even by those courts which are inclined 
to push the assignment theory to the 
utmost limit. 

Now, if the position assumed in this 
annotation is upheld in all its details, 
the decision of the Supreme Court of 
Missouri, in the case of Dickinson v. 
Coates could, nevertheless, be held to be 
correct in its conclusion, viz. : that the 
plaintiff had no right of action against 
the defendant, not because the check does 
not work an equitable assignment pro 
tanto of the fund on deposit, but because 
the means of identifying the fund have 
been lost by its ceasing to be a debt of 
the drawee or bank with whom the fund 
has been deposited. For it is to be pre- 
sumed from the facts, as stated in the 
opinion of the court, that the identical 
fund cannot now be ascertained, i. e., it 
cannot now be ascertained what par- 
ticular money or moneys were received 
by defendant from the bank of deposit. 
But in the second case, the Merchants' 
Nat. Bank of St. Louis v. Coates et al., 
since the bank of deposit has retained 
the custody of the fund, and is a party 
to this suit by way of an interpleader, 
under the construction that the check 
works an equitable assignment of the 
fund, judgment should have been given 
for the checkholders. 

Chmstopher G. Tiedeman. 

Columbia, Mo. 



Supreme Court of Indiana. 
NICHOLSON v. COOMBS et al. 

The material alteration of a promissory note, made at the instance of the payee 
and without the knowledge of the maker, releases the latter from all liability on 
the note. The addition to an instrument of the name of a party, as maker, is a 
material alteration of it. 

The word "executed," as used in an answer, charging that the note sued upon 
was materially changed after it had been "executed and delivered," implies a com- 
plete and perfect contract. 
Vol. XXXII.— 25 



194 NICHOLSON v. COOMBS. 

Appeal from the Clark Circuit Court. 

The facts are sufficiently stated in the opinion, -which was 
delivered by 

Elliott, J. — To the complaint of appellant, charging that the 
appellees, William C. Coombs, Richard F. Nugent and David S. 
Koons, executed to him the promissory note sued on, the appel- 
lees, Coombs and Nugent, answered separately. The answer of 
the former is, omitting formal parts, as follows : " That after he 
and his co-defendant, Richard F. Nugent, had executed and de- 
livered the note sued on herein, and without the knowledge or 
consent of this defendant, the plaintiff procured David S. Koons 
to subscribe the said note as one of the makers thereof." 

It is urged that the answer is bad for the reason that it does not 
aver that the name of Koons was added after the note was com- 
pleted. This position is not tenable. The word executed implies 
both a signing and delivery, and a signed note duly delivered is a 
complete contract. In a legal sense the word execute includes 
delivery and implies a complete contract: Graham v. Graham, 
55 Ind. 23, vide 28 ; Prather v. Zulauf, 38 Id. 155. 

It is settled law in this state that the material alteration of a 
promissory note made at the instance of the payee, and without the 
knowledge of the maker, releases the latter from all liability on the 
note : Hert v. Oehler, 80 Ind. 83 ; Bowman v. Mitchell, 79 Id. 
84 ; Monroe v. Paddock, 75 Id. 422. It is also firmly settled 
that the addition of the name of a party as maker is a material 
alteration of the instrument : Harper v. The State ex rel, 7 Blackf. 
61 ; Herry v. Coats, 17 Ind. 161 ; Bowers v. Briggs, 20 Id. 139 ; 
Bigelow on Bills and Notes 579. The answer was unquestionably 
good. The answer of Nugent is the same as that of Coombs, with 
the exception of a change in names, and the questions arising upon 
it are, therefore, disposed of by what has been said in considering 
the latter's answer. There was testimony showing that the note 
sued on was signed by the appellees ; that it was accepted by the 
appellant, and, that after this had taken place, the latter, without 
the knowledge of the former, procured Koons to sign as a maker ; 
it cannot, therefore, be said that the finding of the trial court is 
not sustained by the evidence. After the signing and delivery of 
the note, the appellees could not recall it nor the appellants change 
it. From that time it became a complete and perfect contract. 
The silence of the makers vested no authority in the payee to 
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procure an additional signature to the note. The delivery of the 

note closed the contract, and it was the duty of the appellant to 

have kept it unchanged. 

Judgment affirmed. 



Any material alteration of a bill of 
exchange or promissory note without 
the consent of the drawer or endorser 
of the one, or maker of or surety upon 
the other, vitiates it. No suit can be 
maintained upon it as it is after its 
alteration, for as such it was never exe- 
cuted ; nor upon it in its original form, 
because as originally executed it is no 
longer in existence. Upon this all the 
writers and authorities upon this sub- 
ject agree ; the only difference in them 
is as to what constitutes a material 
alteration : Ames N. & B. 434-447, 
and note 1 ; Story on Promissory Notes 
545 (6th ed.) ; Bridges v. Winters, 42 
Miss. 135; s. c. 2 Am. Rep. 598; 
Falmouth v. Roberts, 9 M. & W. 469 ; 
for all agree that an immaterial altera- 
tion (2 Parsons N. & B. 544 ; Bachellor 
v. Priest, 1 2 Pick. 399 ; Hubhard v. 
Williamson, 5 Ired. 397), or one that 
does not change the legal effect of the 
bill or note is not such an alteration as 
will render it void : Granite Railway 
Co. v. Bacon, 15 Pick. 239 ; Johnson v. 
Heagan, 23 Me. 329 ; Smith v. Smith, 
1 R. I. 398 ; Reed v. Roark, 14 Texas 
329 ; Pars. N. & B. 568. 

In an early English case it was held, 
that where a joint and several promis- 
sory note was made by several parties 
concerned in a joint undertaking, for the 
purpose of securing repayment of a 
loan, and one of the parties signed it 
several days after the party did who 
borrowed the money, the note did not 
require an additional stamp if it was 
signed before the money was paid, but 
if it was signed after the money was 
paid, an additional stamp was neces- 
sary : Ex parte White, 2 Deac. & Chit. 
334. The note was here treated as a 
valid note, although an additional name 



was added to it without the consent of 
the original maker. Clerk v. Black- 
stock, 1 Holt N. P. 474, decided 
nothing more than this, as a careful 
analysis reveals. 

In Catton v. Simpson, 8 Ad. & El. 
136, it was held that an additional party 
signing without a stamp was not bound 
by his signature, and that the alteration, 
therefore, was not material. In that 
case the original note was signed by a 
principal and surety, jointly and sev- 
erally, and the new name was procured 
by the principal for an extension of time. 
The original surety paid the note, and 
sued his principal for the money paid to 
his use. The principal defended on the 
ground that the payment was voluntary, 
because the surety had been discharged 
by the alteration, and had no right to 
pay the note ; but his defence was 
rejected. 

In Gardner v. Walsh, 5 El. & Bl. 83, 
a principal and surety made a joint and 
several promissory note, and a second 
surety was added after delivery, without 
the knowledge or consent of the first. 
It was held that the first surety was 
discharged by the alteration ; and the 
opinion was expressed by the court that 
Catton v. Simpson, supra, was not law. 
In Aldous v. Cornwell, L. R., 3 Q. B. 
573, Catton v. Simpson, supra, is cited 
as an authority on the point that an 
alteration will not vitiate a note unless 
material, and the case of Gardner v. 
Walsh, supra, was referred to, merely to 
say, that it only overruled the former 
case on the question whether such an 
alteration as that passed upon was ma- 
terial. The court was somewhat severe 
in condemning the earlier cases that 
paid no attention to the materiality of 
the alterations. 
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It has been also held in England, that 
if a third party, after its execution, 
signs a note upon the face of it, with the 
intention of becoming an indorser, and 
for that purpose only, it does not render 
the note void : Ex parte Yates, 2 De G. 
& J. (Ch.) 191. So, to a declaration 
upon a note accepted, payable to the 
order of L., and by him endorsed to 
the defendant, and by the defendant 
to the plaintiff, a plea that the bill was, 
after the endorsement by the defendant, 
materially altered, without his consent, 
by the insertion of his name as an en- 
dorsee prior to the defendant's endorse- 
ment, was held bad, as the alteration 
did not vary the nature of the instru- 
ment, but was a mere correction of a 
mistake which gave the instrument the 
effect which it was intended to have : 
London $■ Provincial Bank v. Roberts, 
22 W. R. 402. 

In three cases decided at an early day 
in Kentucky, it was held, that the name 
of an additional surety placed upon a note 
without the prior surety or maker's con- 
sent vitiated the note : Bank of Lime- 
stone v. Penick, 2 T. B. Mon. 98 ; s. c. 
15 Am. Dec. 136 ; Bank of Limestone 
v. Penick, 5 T. B. Mon. 25 ; Shipp v. 
Suggett, 9 B. Mon. 5. The principle 
said to be involved in these cases was 
the same as in the case of the alteration 
of a deed ; in one, after the alteration, 
it was not the deed of the grantor ; in- 
the other, not the note of the maker. 
The same point was decided in other 
Kentucky cases ; and it was said if the 
maker assented to the changed condition 
of the note at any time after it was so 
changed, it was a binding obligation upon 
him ; and a jury was authorized to find 
such assent upon very slight evidence : 
Payne v. Withers, 8 Dana 98 ; Lilley v. 
Evans, 3 B. Mon. 417. 

Some cases have sought to draw a 
distinction as to the time at which the 
additional name is affixed to the note. 
Thus where a note had been signed by 
the defendant as a joint principal and 



intrusted to his associate, it was held 
that he gave his principal implied au- 
thority to obtain either additional sure- 
ties, or joint makers, indefinitely, until 
the note was fairly launched in the 
market as a security. It was said that 
the rule was the same if the defendant 
had signed only as a surety : Keith v. 
Goodwin, 31 Vt. 268; Hall's Adm'x 
v. McHenry, 19 Iowa 521. In the case 
last cited it was held, that if the holder 
took the note with notice of the adding 
of the additional name, the note was 
void. The same doctrine has been de- 
clared in other Iowa cases : Dickerman 
v. Miner, 43 Iowa 508 : Hamilton v. 
Hooper, 46 Id. 515. 

So in Wisconsin it was said, that a 
note signed in blank by one person, as 
maker, for the accommodation of an- 
other to whom it is delivered, and after- 
wards signed by a third person as joint 
maker, would probably be void in the 
hands of one who takes it with knowl- 
edge that, at the time of executing it, 
the first signer expressly stipulated 
against a further signature ; but where 
the note, when signed by the first maker, 
contained, among other blanks, one for 
words making it a joint or several obli- 
gation, and was delivered to the person 
for whose accommodation it was made, 
without any express stipulation against 
further signatures, it was held to have 
authorized such person to procure it to 
he signed by other parties or joint 
makers with the first. It will be ob- 
served that this case turned upon a 
question of agency, as the court stated, 
and not upon the alteration of the note. 
Proof of the fact that there was a 
blank left in the note, was held a suf- 
ficient establishment of the agency to fill 
them up : Snyder v. Van Doren, 46 Wis. 
602. The Iowa cases decide, in fact, 
nothing more than this Wisconsin case. 
It was only a question as to whether 
the defendant had authorized the pro- 
curing of additional signatures by his 
action. 
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In Ohio it was held that the signing of 
a note by a stranger after its delivery 
vitiated it ; it was said, however, that if 
he signed it as a surety it would not have 
avoided it. It h difficult to see the 
ground for such a distinction : Wallace 
v. Jewell, 21 Ohio St. 163. 

One of the Iowa authorities cited, 
held that where a note had been fully 
issued and delivered to the payee, the 
addition of another maker, at the in- 
stance of the payee, and without the 
knowledge of the other maker, operated 
as a discharge of the latter : Hall's 
Adm'x v. Mc Henry, 19 Iowa 521. It was 
so held in Indiana : Bowers v. Briggs, 
20 Ind. 139. So where C, member of 
the firm of C. & Co., obtained an ac- 
commodation endorsement to his indi- 
vidual note, and then added "& Co." 
to his signature, thus making it his 
firm's note, it was held a material alter- 
ation, and to vitiate the note : Haskell 
v. Champion, 30 Missouri 136. In an 
Indiana case the court decided that an 
additional surety discharged the maker, 
and said : " It is idle to say that the 
defendant was not injured by the addi- 
tion of another name as maker of the 
note. The character and identity of the 
instrument endorsed by the defendant 
was changed by the alteration. The 
alteration left in existence no instrument 
endorsed by the defendant ; that instru- 
ment was destroyed : Henry v. Coates, 
17 Ind. 161 ; First Nat. Bank of 
Springfield v. Fricke, 13 Rep. 727. The 
Kentucky cases, as observed, were de- 
cided upon the same principle here 
announced. 

The Supreme Court of Michigan re- 
fused to follow the authority of the 
Indiana and Kentucky cases. It was 
there held that the principal in a note 
is not injured in any way by having the 
name of a surety added without his con- 
sent, and such addition does not invali- 
date the note. The court said : " It is 
very difficult to see how such a change 
can affect him in any way, it is a mere 



technicality, which neither changes, 
increases or diminishes his liability. 
Where there is no surety, the principal 
is liable to be sued severally, and made 
to pay the whole debt, if he has any pro- 
perty liable to execution. His liability 
on a joint judgment is precisely the 
same. His property is primarily liable, 
and if he has enough to pay the judg- 
ment, and it is paid by him, or out of 
his property, he has no further concern 
with the surety, or he can have no right 
of contribution for his own debt. The 
fact that he may not pay, does not in 
any way affect the nature or extent of 
his judgment obligation. A surety may, 
perhaps, in some cases, be injuriously 
affected by an addition to the number of 
sureties, where there is more than one 
already ; as, in the case of the bank- 
ruptcy of any of them, his obligation to 
pay may be increased, and his right of 
contribution against co-sureties dimin- 
ished by the change. But, as the prin- 
cipal is bound to pay the whole debt 
without contribution, his liability cannot 
possibly be changed by the addition of 
sureties:" Miller v. Mnley, 26 Mich. 
249. So a like decision was rendered 
in Alabama, though it was admitted 
that the identity of the note was de- 
stroyed ; Montgomery Railroad Co. v. 
Hurst, 9 Ala. 513. In California, 
where a draft was delivered to S. for 
the plaintiff, and S. altered it, it was 
held, in the absence of proof, that the 
plaintiff authorized the alteration, and 
it did not vitiate the draft : Langen- 
berger v. Kroeger, 48 Cal. 147. See 
Vance v. Collins, 6 Cal. 435. 

So in New York, where the payee of 
a note, without the knowledge or con- 
sent of the maker, procured a third 
person to sign her name to the note as a 
co-principal ; and before its maturity it 
came into the hands of a bona fide pur- 
chaser, for a valuable consideration, 
without notice, it was held that the pur- 
chaser was entitled to recover against 
both of the defendants, and that the 
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addition of the name was not a material 
alteration of the note, and did not 
render it void as to the original maker : 
Card v. Miller, 1 Hun 504. The only 
distinction between this and the Michi- 
gan case is, that the holder was an 
innocent endorsee for value in the for- 
mer, without notice of the alteration, 
while in the latter he was regarded as a 
holder with notice. In another New 
York case it was held, if the holder of a 
note, without an endorser's knowledge 
or consent, procure a second name to a 
sale note, for the purpose of adding to 
their security, such alteration is an 
immaterial one and does not affect 
the endorser's liability : McCaughey v. 
Smith, 27 N. Y. 39. This case goes 
as far as the Michigan case, and is 
followed by another announcing the 
same doctrine : Brmonell v. Winnie, 
29 N. Y. 400. But the last case cited 
is clearly distinguishable from the case 
in Hun's Reports, upon the ground that 
in the latter the person making the 
alteration alone defended, while in the 
former the original maker defended. 
There is no doubt that the person 
making the alteration is estopped to 
deny his liability upon the note : Cobb 
v. Titus, 10 N. Y. 198. In another 
New York case it was held, that an 
additional signer was jointly and sever- 
ally liable with the maker to a holder of 
the note, and judgment was allowed 
against both as joint makers. This 
was a case where the payee sold the 
note, and to secure the sale signed it at 
the request of the purchaser : Partridge 
v. Colby, 19 Barb. 248. 

Two other New York cases are to be 
noticed. They are Chappell v. Spencer, 
23 Barb. 584, and McVean v. Scott, 46 
Id. 379. These have been frequently 
cited as authorities, but were expressly 
overruled in Card v. Miller, 1 Hun 504. 
In the former it was held that the writ- 
ing of the payee's name, by himself, as 
surety, under the maker's name, was a 
material alteration. The latter case 



was similar to Partridge v. Colby, 
supra. 

Of course, consent to the adding of a 
name may be given, as elsewhere stated ; 
and the administrator may consent to 
sueh change in his intestate's note, so as 
not to release the estate : Voiles v. 
Green, 43 Ind. 374. And if a pur- 
chaser of a note, before purchasing it, 
exhibits it to the maker, and is assured by 
him that he has no defence to it, the lat- 
ter cannot afterwards assign as a defence, 
that previous to the purchase the note 
had been altered by the addition of a 
new name : Vaughn v. Ferrall, 57 Ind. 
182. So if the alteration is made and 
the note afterwards restored to its 
original condition, with the approval of 
the maker, this will amount to a ratifi- 
cation, and the maker will be held 
liable; Collins v. Makepeace, 13 Ind. 
448. So in a similar case it was held 
not necessary to the validity of a note 
that it should be ratified, as where the 
additional name had been erased ; "be- 
cause such erasure was no alteration of 
any contract that Loring ever made, for 
it neither altered the note as it was 
when Loring endorsed it, nor as it was 
when it first became available as a 
security:" Whitmore v. Nickerson, 125 
Mass. 496. 

In Monson v. Drakeley, 40 Conn. 
552, after delivery, a party signed a 
joint and several note of the maker and 
two sureties as surety ; no question 
of alteration being raised, the court 
held that he would not, unless in pur- 
suance of an arrangement at the time 
of the execution or delivery, become a 
joint promisor or maker, and that the 
subsequent undertaking was independent 
of, and collateral to, the original ; but 
the surety so signing was bound for 
contribution to the original sureties. 
In a like case it was held, that such 
subsequent undertaking upon a new 
consideration, was a new and inde- 
pendent contract, not requiring the 
consent of the original promisor : Stone 
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v. White, 8 Gray 589. The Iowa cases 
adopted this doctrine ; Dickerman v. 
Miner, 43 Iowa 508 ; Hamilton v. 
Hooper, 46 Id. 515. But there must be 
a consideration for such signing, and 
unless there is the additional surety or 
maker will not be bound : Briggs v. 
Downing, 48 Iowa 550; Tenney v. 
Prince. 7 Pick. 243 ; s. c. 4 Id. 385 ; 
Clark v. Small, 6 Yerg. 418 ; Green v. 
Shepherd, 5 Allen 589. 

A promissory note payable to and at a 
certain bank, was signed by A. and B., 
the former being the maker, the latter 
his surety, and delivered by A., for a 
valuable consideration, to C, who, for 
the purpose of having it discounted for 
his benefit at the bank — it having been 
prepared by A. and B. with that ex- 
pectation — signed the note as maker, 
without the knowledge or consent of B., 
upon the requirement of the officer of 
the bank, but with the express agree- 
ment with such officer that he did so as 
surety or guarantor to the bank for both 
the other makers, and not as joint 
surety with B. After maturity the bank 
sued A., B. and C, upon the note; C. 
was "not found;" and judgment was 
rendered against A. and B. by default, 
upon their failure to appear. C. paid 
the bank the amount of the judgment 
under promise by the bank to assign it 
to him. It was held that the signing by 
C. was not such an alteration of the note 
as rendered it void as to B. ; that C. was 
a co-surety with B. ; and that C. was 
entitled to an execution for his benefit 
on the judgment against A. and B. ; 
and A., having become insolvent, such 
execution was properly levied for the 
whole amount thereof upon the pro- 
perty of B. : Bowser v. Bendell, 31 
Ind. 128. The court relied upon the 
fact that A. and B. failed to make a 
defence on account of the alteration of 
the note, when the judgment was 
rendered ; and could not raise that 
question on a suit to enjoin the col- 
lection of the judgment, although they 



construed it as an immaterial alteration. 
And where a note had been signed by 
the maker and one surety, and deliv- 
ered, and afterwards a second surety 
signed it without the consent of the 
maker or first surety, it was held that 
the second surety could not plead the 
alteration of the note. " We know of 
no authority whatever in support of the 
proposition that the appellant's (the sec- 
ond surety) alteration of the original 
note by his own execution thereof, 
would, of itself, avoid such note as 
against the appellant :" Crandall v. 
First National Bank of Auburn, 61 Ind. 
349. The court added, in substance: 
It may be true if the facts pleaded as a 
defence had been pleaded by the first 
surety, they " would have constituted a 
good and sufficient defence in his be- 
half." In Michigan, where one of two 
joint makers obtained of the payee an 
extension of time, and procured an ad- 
ditional surety, it was held not to dis- 
charge the other maker, though as 
between the makers the latter claimed to 
be surety only, the payee having no 
notice of such relation : Gano v. Heath, 
36 Mich. 441. Under the Indiana cases 
it is evident that the co-maker would 
have been held to have been discharged, 
upon the ground that the evidence of the 
indebtedness was changed. The case just 
cited is in consonance with the other 
Michigan case : Miller v. Finley, supra. 
If a special indorser's name is incor- 
rectly spelt, and when he endorses it 
over, he writes it correctly, this does 
not amount to material alteration : 
Leonard v. Wilson, 2 Cromp. & M. 589 ; 
4 Tyrw. 415. Adding the name in full, 
of a firm, to a bill drawn by them in the 
firm's name, is not a material alteration, 
being in effect only the adding the 
Christian name of the drawer, whose 
surname had been affixed to the bill 
before acceptance ; and so much the law 
supplies : Blair v. Bank of Tennessee, 
11 Humph. 84. 
So where a firm did business under 
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the style of A., B. & C, and also as 
the Providence Steam Pipe Co., a note 
was payable to the firm by the latter 
style of name, which was endorsed by a 
surety, and afterwards altered by the 
maker and payee, without the knowledge 
of the surety, so as to be payable to the 
same firm under the style of A., B. & 
C, the alteration was held to be imma- 
terial, and not to discharge the surety : 
Arnold v. Jones, 2 R. I. 345. 

A case somewhat similar to Bowen v. 
Rendell, supra, was decided at an early 
day in New York. There the holders 
of a note, in order to get it discounted 
signed their own names as makers ; in 
addition to the rest — the note being joint 
and several — and afterwards paid it ; it 
was held that they thereby lost no rights, 
and were authorized to sue it on them- 
selves, or transfer it to others : Muir v. 
Demaree, 12 Wend. 468. 

If the signing of a note be attested 
by witnesses, and the Statute of Limi- 
tations has a longer time to run than 
on a note unattested, then the attes- 
tation of such a note not before 
attested, by a person who was not pre- 
sent at the signing, is a material altera- 
tion of the contract, and destroys its 
validity : Brachett v. Mowntfort, 1 1 Me. 
114; Smith v. Dunham, 8 Pick. 246; 
Homer v. Wallis, 11 Mass. 309. But 
"where only one witness was necessary, 
and a second witness afterwards put on 
his name, it was held not to alter the 
effect of the note, and so did not render 
it void : Ford v. Ford, 17 Pick. 418. 
If the attestation is added at any time 
before the note was negotiated, it will 
be presumed to have received the consent 
of the maker: Eddy v. Bond, 19 Me. 
461. If two witnesses are necessary to 
change the effect of an unattested note, 
and a note after its delivery, and with- 
out the consent of the maker, is attested 
by two witnesses, the ratification of the 
subscription by one only of the two 
witnesses does not cure the attestation : 
Henning v. Wurkheiser, 8 Pa. St. 518. 



The following cases further illustrate 
the irregular attestation of notes : 
Thornton v. Appleton, 29 Me. 298 ; 
Marshall v. Gougler, 10 S. & R. 164; 
Rollins v. Bartlett, 20 Me. 319 ; Rape 
v. Westcott, 3 Harr. 244 ; Adams v. 
Frye, 3 Met. 103; Willard v. Clarke, 7 
Id. 435 ; Miller v. Gilleland, 19 Pa. 
St. 119. 

This review of the cases shows that 
they are not by any means harmonious 
as to the result of adding an additional 
name to a note without the consent of 
the parties liable to pay it. Some cases 
regard such addition a material altera- 
tion, and, therefore, hold that it avoids 
the note, upon the same reasoning that 
an additional name to a deed, or instru- 
ment under seal, avoids such deed or 
sealed instrument. Other cases hold 
that, while it is a material alteration, it 
is not sufficient to release the original 
sureties or makers, while other cases 
regard it as an immaterial alteration, 
and, consequently, no release of maker 
or surety. The last two classes hold that 
such alteration in no way increases the 
liability of the maker or surety ; the 
maker cannot object to the additional 
name, because he must ultimately pay 
the note under any circumstances ; and 
the surety cannot object, because some 
one is willing to share the risk with 
him. 

Not one of the cases present a state 
of facts where, besides the maker, there 
are two or more sureties upon the note at 
the time of signing by the additional 
maker or surety. In Miller v. Finley, 
supra, there is a statement that the 
adding of an additional surety would 
probably release the prior sureties, as in 
the case of contribution, such addition 
would have the effect to increase the 
liability of the sureties instead of de- 
creasing it, if one or more sureties were 
to become insolvent. It is evident that 
following out the reasoning of this case 
to its legitimate end, the addition of 
a maker's name could not be urged 
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as a release of the sureties, where there 
were two or more, because no question 
of contribution could possibly arise. If 
we regard the additional name as one 
of the makers of the note where there 
were two or more prior makers, and 
that they bare a right to compel each 
other to contribute, it is clear, in case 
of the bankruptcy or insolvency of any 
one of the makers, that the liability of 
the remaining parties is increased by 
such additional name. But the addi- 
tion of such additional maker, in such a 
case would not increase the liability of 
the two or more sureties ; it would, in 
fact, be for their benefit, and, under the 
reasoning of those cases which hold that 
there is no release unless an actual 
injury is sustained, it would not work 
their release. 

As to the other point raised in the 
principal case. In Prather v. Zulauf, 
38 Ind. 155, it is said that the "de- 
livery of a note is the final act of exe- 
cution." See Ketcham v. Neio Albany, 
etc., Railroad Co., 7 Ind. 391. In the 
case of Bagley v. McMickhj 9 Cal. 430, 
it was said that "the term 'has exe- 
cuted unto,' when applied to instru- 



ments of writing, impart both making 
and delivery." See Faunce v. State 
Mutual Life Assurance Co., 101 Mass. 
279 ; Walbridge- v. Arnold, 21 Conn. 
425 ; State v. Young, 23 Minn. 551. 

So in Michigan, where a rule of court 
did not require proof of the execution 
of the instrument to be made unless 
denied under oath, it was said : " Exe- 
cution can only refer to the actual 
making and delivery, but it cannot 
involve other matters without enlarging 
its meaning beyond reason :" Freeman 
v. Ellison, 37 Mich. 459. 

Where an answer alleged that the 
defendant had "executed" the note 
sued on, but had never " delivered" it, 
it was held that the word "executed" 
was, as used, synonymous with the 
word "signed;" and that the answer, 
fairly construed, meant that the notes 
were signed but not delivered : Ricketts 
v. Harvey, 78 Ind. 152. 

With reference to a deed, the word 
" execution" " means that, it has been 
delivered, as well as signed and sealed :" 
Gaskill v. King, 12 Ired. 221. 

W. W. Thoknton. 

Crawfordsville, Ind. 



Supreme Court of Iowa. 

FIRST NAT. BANK OF NEVADA v. BRYAN et al. 

A mortgage executed by a married woman under duress of imprisonment upon 
the person of her husband, is, as between her and the mortgagee, void. 

The bona fide holder of a negotiable mortgage note, taken for value before 
maturity, may recover upon it, although both note and mortgage were obtained by 
duress ; but he is not entitled to a foreclosure of the mortgage where the property 
is the wife's homestead mortgaged to secure the husband's note. 

Mortgages are not intended to circulate as commercial paper, and the interests 
of commerce do not require that the principles applicable to negotiable paper be 
extended to mortgages executed as was the one in question. 

Where the answer does not formally allege duress, but sets up facts sufficient to 
constitute it, the defence will be received, evidence of duress being admitted with- 
out objection. 

Appeal from the District Court of Story county. 
The plaintiff, as the endorsee before maturity of a negotiable 
Vol. XXXII.— 26 



